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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF CALIFORNIA 

REDEFINING PROGRESS, :I Calitoinia 
Noli-Prof11 Coipora~ion; on behalf of i t se l f  
and all others similai.ly situated, nntl on 
behalf of the C;encr;il public. 

Plaintiff. 

FAX COM, INC , K E V I N  KATZ. COX 
BUSINESS SERVICES, L L C . 
AMERICAN BENEFIT MORTGAGE, 
INC., and all  others sirnil;irly sirtiaied; and 
rims 1 tt l l .ougt l  IO,OOO. 

Defendants. 

Case No. C 02-4057 MJJ 

PLAINTIFF'S CONSO1,IDATF.D 

DEFENDANTS' MOTIONS TO DISMISS 
FOR LACK OF SUBJECT MATTER 
JURISDICTION, FAILURE TO STATE A 
CLAIbl AYD BASED ON PRIMARY 
JURISDICTION 

Date: January  2 I ,  2003 
Time: 9:30 a.m. 
Judge: Hon. Martin 1. Jenkins 
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A .  The Couit Has Supplemental Jurisdiction Over Plaintiff’s Remaining 

Claims, Which Arise Fimm the Same Tr;insactions as PlLiintiff’s Federal 
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.............................. 13 
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7-HE DOCTRINE OF PRIMARY JURISDICTION IS INAPPLICABLE ....................... 19 

A .  The Doctrine of Primary Jurisdiction. ................................. 
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The FCC Cannot Ordinarily Decide Private TCPA Claims .................. 
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prohibited 01 declared to he u n l w f u l .  . . such common carrier shall be liable to the person or 

persons itilltied thei.eby foi [ l i e  Cull iimoiiiii 01 d;irn;iges sustained i n  consequence of any such 

violalion or [he pt.ovisions of [Chapter 51 " 47 U.S.C. 5 206. The TCPA is contained within 

Ch:iplei. 5 of Title 47. rendei.in: c o t n i n o i i  c;ii i. iei~s linblc foi- its violalion under Section 206. In 

peihncni p i n  Section 207 p o v i d e s  1ti:iI. ";in) pcrsoii chiming to be damaged by any co!f!fflo!i 

c , o i ~ i ~ i < , f .  sIi l) jeci lo the pl'ovisioiis 01 [Clinpici j] 1ii;iy bring stti1 Tor thc recovery of the damages foi 

which SticIi conimoii caii.ici. miiy t ie I i i iblc iiiidct !l ie pl.ovisions of [Chapter SI, in O J ~ J  distr-ict 

C ' O J I I . ~  <J/  //IC, O i i ~ / c d S / o i ~ ~  . . .. 47 I! S.C 107 (cniphasts added). Accordingly, Section 207 

yt\.e\ disi i~ict  couins ol-igin;iI j i i i . isdictioi i  O \ ' C I ~  TCPA clci irns asseited agatnsl common carriers (as 

opposed IO  TCPA cl ; i in is assci.rcd ;is:iiiisr oi l ic t  [ )pes  of deiendnnts, such as the F:ax.com 

De rcndalli s 1. 

A.  Section 207 is n "Specific" .luristlictional Statute Providing an Independent 
Basis for Federal .lurkdiction. 

Notwirhstanding the clear and cxpress language of Section 207, Defendants assert 

that federal jurisdiction is lacking because Section 207 is a "general" jurisdictional statute whose 

provisions are ti-urnped by the TCPA. il "specific" jurisdictional statute. Defendants contend thar 

under MuiThev v. Lanier. 204 F.3d 91 I (9th Cir. 2000). only slate courts have jurisdiction over 

TCPA clainib. Contra1.y to Defendanls' assellion, Section 207 has never been held 10 be a 

"general" jurisdictional statute. and neither Murphev nor any other Courr has ever held that 

federal jurisdtction is lacking over TCPA claims asserted against federally-regulated common 

carriers. 
. 

Only 28 U.S.C. 3s 1331, 1337. 1343, 1346(a)(2), and 1361 have been held to be 
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3?S-?2‘1 (1%‘)): __ C;illi?;in \ I ; i i i i c o  LkvcInp Coi~ji., I O S  F . 3  246, 249 (9th Cir. 1097) 

A .  l ’ l ; ~ i i i l i l l ’  l l n s  Sul‘ficicnll~ Al lc~ct l  ‘l’liat Cox Had Both a “HiEh Degree of 
I n v i ~ l \  ciiicnl” 111 I~~:~\ .Com’s  I’:is-S1mniniing Operalions and “Actual Notice of 
a11 I l l rcn l  Use” 01‘ lls Scrviccs nv Fax.Com. 

As Cox :ichnowledges, ;I common carrier like Cox may be held liable for- violatin: 

the TCPA i f  i t  exhibits “a high degree of involvemenl or actual notice of an illegal use and failure 

to ~ ; ikc  steps to prevent such ti.aiismissions.” Rules and Regulations Implementing the Telephone 

Consumer Prorcction Act  of 199 I .  Report and 01-der, 7 F.C.C.R. 6752,6780 (1992) (“FCC TCPA 

01’) (emphasis added). Here. Plaintiff has alleged facts sufficient to constitute both a “high 

degree of  involvement” by Cox i n  Fax.com’s violations of the TCPA, and Cox’s “actual 

knoivledge of a n  illegal use” of iis ser\’iccs by Fax.com - f a x  broadcasting i n  violation of the 

TCPA Cox’s UII’II . \ i ( t ie i i ic i i r .y  on its website establish that  i t  knew that: (1) Fax.com’s “core” 

h u \ i i i t . s s  \\‘;IS l a x  bi.idc;rsiin: :iilvei~liscmenls for goods and services (“marketing”); and (2) these 

;idveiliscmenls were biozlcast to “onc oC Ihe largest fax dalabases in  the world” (Compl. 1 35). 

neg:iIing any i~eason;itile infei.encc t l i a l  izcipients had given their “prior express invitation or 

permission” to rcceiw t l icsc ti~;insmissioiis, which is necessxy to make them lawful under the 

TCPA. No more I S  ieq~iii.etl to citahlish Lnowledse of an “illegal use” in  violation of the TCPA. 

~ See 47 U.S.C. 5 227(a)(4) (“The term ‘unsolicited adveitisement’ means any material advertising 

ihe commercial avai labi l i ty  o i ~  qu:ility o i  a n y  property. goods. or services which is transmitted to 

any pci’son without that 1pei~son’s pIioi’ expi-ess invitation or permission.”). At a minimum. 

PlninrifT has alleged s~iflicienr incrs, including “reasonable inferences” therefrom. Enesco Corn., 

146 F.3d at 1085, to entitle Plaintiff to take discovery on the issue. 

Not only does Plaintiff allege facts giving rise to a reasonable inference that Cox 

w a s  awai-e of Fax.com’s “illegal use” of its services; Plaintiff alleges - again in the words of Cox 

2nd Fnx.com --  that Cox knowingly and deliberately provided Fax.com with all of the custom- 

tailored infrastructure necessai-y to engage in its massive and unlawful fax-spamming operation. 

Compl. 11 35-36; Notice of Apparent Liability of Fax.com. ¶I9 (“Fax.com’s primary 

business activity itself constitutes a massive on-going violation of section 227(b)(l)(C) of the 

[TCPA] and section 64.1200(a)(3) of  the Commission’s rules, and . . . Fax.com is well aware of 
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i l l i s  1 ~ t - t  '.) COA did 1101 ? in i l> ly 11iovidc m n c  "i~eli;ihlc" phonc S C I \ ' I C C  io I'din.com. Noi .d id  COX 

simply o l le i .  a srandaid SCWICC to an! si ihscinhci willin: tu ;igiee tu i t s  lc!nns 0 1  conli'oct. Rathei., 

COA dcicimiicd ex:ici ly \\ h:il J~:IX.COI~I's I ) L I ~ I I I C S ~  i c e d 5  wcic - IC, f i lx  bi~r;idcusting o\,ei. 3 

millinn iinsnlicited dii.eci ILIA ;~dw i t i sen i cn rs  ~pcr diiy, narioniridc ~ 2 n d  spccifically customized i r  

services io enable Fax.coiii in send those foxes. Plaintiff's allegalions salisfy the alternative lest 

for common can-lei Ii;ibility undei. Ihc TCPA, le. "a high degree i f  involvement." At a 

minimum, Plaintiff's allegations, including reasonable inferences therefrom, a1.e sufficient to 

withstand a motion to dismiss. and entitle Plaintiff to conduct discovery on the issue. 

B. Fnx.com's Activities Need Not Be Adiutlicated Unlawful Before Liabilitv Ma\ 
Be Imliosetl on Cos or Before Cox Nlav Terminate Faxcorn's Services. 

Cox assc i~s  [ha t  Plaintiff's Complaint fails 10 allege that  Cox h;id actual notice of 

i l les i i l  conduct ;ind f;riled 10  tahe p~'opei.steps to prevent i t ,  and thai the phrase "actual notice of 

ille::il conduct" i ~ e q i i i i e s  ;I ]pi'ior ;idjtidic;ition t l in t  the conduct is illegal a n d  a basis to know that 

the conduct will coiiiinue in  the ltiiiire. %Cox MPA at  16. Cox's assertion is based on the Fc( 

TCPA Oi.der. the FCC's oidci 111 Enfoi.cemcnt of Pi.ohibitioiis Against the Usc of Common 

Carriers for the Tr;insinission o f  Obscene Materials, Memorandum Opinion. Declaratory Rulino, 

and Ordei-, 2 F.C.C.R. 2S19, 2S20 (19S7) ("FCC Obscenitv Order"). and Sable Communications 

of Ca.. Inc. v Pacific Tel. 8: Tel. Co., Nos. 84.469. 8-549, U.S. Dist. LEXlS 19524 (C.D. Cal. 

Feb. 13, 1984). at "7-8. The FCC TCPA Order bon-ows the language for TCPA common carrier 

liabiliry - "a high degi~ee of involvement or actual notice of an illegal use and failure to take steps 

to prevent such transmissions," - from the FCC Obscenity Order, which relies heavily on w. 
Cox's chacacterization of m, however, is  simply wrong, and the FCC Obscenity Order 

protects only a nan'ow class of  common carriers to which Cox does not belong. 

In w, Sable Communications ("Sable") had applied for and received a 976 

Infoimation Access Service ("976 IAS") fi.om Paciflc Bell. The 976 IAS allowed a subscriber - 
- 1.e. Sable - to disseminate. foi. a fee, pre-recorded "sexually suggestive" messages I O  telephone 

users who desired access lo such messages. Under the terms of the 976 IAS agreement, Pacific 

Bell reserved the right to terminate such servlce "upon receipt of an order of a court so 
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11 I \  ate 1 C P A  cl;ii ins f?:itlici~. Iiotli the T(~ 'P t \ ' \  1;iiigti:tgc and Icgisl;iItve histoiy she\\' th;il 

c o ~ i g ~ ~ e s \  intcndetl to . i I l o \ v  T(:PA d . i i ~ i i \  to l ic 1ic;iid hotli i i i  federal 

tiio\t in i l io i~~; i i i t Iy.  i i i l  / J l ~ i l i ' I \ i l l i i  01 iiii. 7'(.'/',\ t i l i o i l  ,,' r i r i ,  FCC' I O  Iieoi-pi-iiwre TCPA d i i i i i i \ ,  

Jllhi>ti:li l l i c  FCC m a y  iiitct'vciic ;I \  ;I iiiiiltc~ ( 1 1  i i eh t  i n  :ictions brought b y  the Atroiney Generiil 

31 3 St;iie. 

,. 11 I X  and  sl;ite coui'ts Pcihaps 

47 U S.C. 6 227(1)(1). 

I-Ieic, i t  wotild bc incms is le t i l  \\,it11 the TCPA's scheme to require the FCC to 

resolve t he  issues i n  qucstion. Nothing in the TCPA's provisions or Congressional record 

indicate5 a Congressional pi.eference lor ; i l lowing the FCC to hear private TCPA claims such as 

Plaintiff's. Because this pailictilllr.divlslon of power w a s  not one intended by Congress. the 

doctrine of pr1mai.y jurisdiction is not applic:ihlc in  this context. 

C. The I K C  i s  Unable to l a k c  A n y  Action \\'ith Respect to TCPA Claims 
Involving I~;is.com. 

This Cotii-I should not ( l i s i n i ss  ot~ st:iy Pl;iintiff's TCPA c h m s  against COX and 

F;ix.com in  Tivor of proceedin: bc lo ic  the FCC bccause the FCC has been enjoined from takin 

a n y  action wi th  i'cspect 10 such cl;iinis I n  311 ol-der issued September 20. 2002. the Hon. Stephen 

K. Linibiiti~li of t l ie Eastein Distinct of tblissouri oi.dered the FCC to stay " any  and all proceedings 

tinder the Telephone Constiinci. Prorectioii Act (TCPA) dealing wi th  unsolicited advellisements 

ti~:insmitted by facsimile, 4 7  U.S.C. 4 227. oi icliircd 1.egiilations against Fax.com andoi- a n y  

ctistomei, client 01 p a i t y  in  pi-ivi~y with Fax.con1; . . . ." pursuant to his earlier decision finding 

t h t  t l ie TCPA violated thc Fii.st Amendment by infringing on commercial speech. Docket 

Sheet. Nixon v. Amel-ican Blast Fax. No. 00-CV-933 (E.D. Mo.) (Order entered Sept. 20,2002) 

(attached hereto as Exhibit B); Missotiri v. Amencan Blast Fax, 196 F.Supp. 920 (E.D. Mo. 

2002), ameal pending Nos. 02.2705, 02-2707 (S th  Cir.). 

This ordet- directly contradicts the Ninth Circuit's decision in Destination Ventures 

V, 46 F.3d 54, 55-57 (9111 Cir. 1995). whe1.e the Court determined that enforcement of the 

A Stnte Attorney m a y  bring n TCPA c ln in i  in ledernl couri pursuant io 47 U.S.C. 5 227(0(2) ("Exclusive 
jurisdiclioii of Federal couris";. ~ 

See I37 Cong..Rec. a i  S 16205 ( N o v .  7 .  1991) (siatemeni of Sen. Hollings. sponsor of ihe TCPA) ("The ITCPAI 
would allow consumers to bring an aciion in Stale couri against any entity [ha[ violaies the bill."); 41 U.S.C. 5 227 
(b)(3) ("A person or enlily mny . . . bring in an npproprinie couri of thai Sta te . .  . ."). 

2; 

~ 

i R  
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